





Constitutional System and Social Change

Concerning a Publication by Frank Rotter *
BY CLAUDIO SOUTO, RECIFE

With remarkable equilibrium and consistency this book links the aim
of relating information about the most representative socio-juridic
theoretical attempts taking place in the Federal Republic of Germany
— basically those of LuamANN, HABERMAS and ScHELsKY, which are
viewed especially as analytical instruments — to the central objective
of studying the problem of institutionalizing social change and this on
a global social level and with juridic-constitutional obligatoriness.

In this way, Bonn’s constitutional system is considered from a socio-
juridic perspective and with reference to the problems of economic
power and of the social restrictions to personal development — such
perspective being creatively explored by means of sociological compa-
rison with the constitutional system of the German Democratic Repu-
blic (GDR) and by the utilization of psychoanalysis.

It seems extraordinarily important to notice: the author himself
declares that in his work “the topics constitution, macrosociology and
social change are objectively in the foreground” and that the relation
politics-economy has “central significance”, but he does not disregard
even so a psychological perspective. According to him, ““as to its con-
ception, the main accent of the publication, in connection with articles
1 and 2 of Bonn’s constitution, rests on the exigency of correcting the
unilateral sociological character of Luhmann’s systemic theory (‘System-
theorie’) through the inclusion of psychological systemic theory” (p. 7;
also pp. 32—33 and 89-90).

To RottEr, “the theoretical sociology of law possesses illimitably a
special interdisciplinary bridge-function between the so-called rigourous
empirical research and the philosophy of law” (p. 9). In fact his position
is broadly interdisciplinary, in such a way that “the interdisciplinary
concourse of theories appertains to the necessary presuppositions of the
critical control of the basic isolated disciplinary orientation” (p. 16).
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For that very reason a conception like KeLsEn’s pure theory of law
would present an “(relative) analytic deficit”, for it would rest on a
“too reductive treatment of the problems of ought” (p. 16).

Moreover: in the face of philosophy of law’s tradition of validating
value pretensions and of a general and fundamental anthropology ca-
pable of integrating the results of human sciences in the personal inter-
est, it would belong to psychoanalysis ““the strategic significance, because
it genuinely represents knowledge directed to personal development”
(p. 17; pp. 90—102). Generally speaking, RoTTER defends in a very ra-
tional manner that a controllable evaluative accomplishment, especi-
ally the idea of scientifically-oriented politics, should not be counter-
acted by the easy combination of value pretensions with another social
power, principally of a political nature (p. 17).

The subsequent pages to the treatment of theoretical sociology of law
in the Federal Republic of Germany (FRG) represent not only a very
interesting preparation for socio-juridic comparison, but revalorize,
against the emphasis on functional equivalence, the identification of
differences. That is, comparison relates not only to similitude, but also

to difference — for instance, the difference between the social systems
of the FRG and of the GDR (pp. 8 and 28—29).

According to ROTTER, a juridic comparison that is oriented juridical-
dogmatically reduces the possibilities of comparative analysis: “on one
hand, concerning its function of making variables of characteristics (‘des
Variabel-machens von Merkmalen’), because its collocation of pro-
blems, which is dogmatical-juridically or systemical-juridically limited,
impedes a broad generalization of points of reference”; on the other
hand, “regarding its structure, because the positive identification of
central differences, on account of the excessively low degree of general-
ization of the dogmatic-juridic point of reference, is not systematically
object of aspiration” (p. 39).

To ROTTER, general points of reference which are non-fixed with
regard to contents — as those of the functional perspective in sociology —
would make all concrete systems of action — even though extremely
different — comparable, because they can comprehend them unitarily.
But such a perspective could go beyond indicating functional equival-
ences, the latter all referred to a common point which is the solution of
existential problems of soclal systems it would also be convenient to
ask “what do the res tween solutions of function-
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ally equivalent problems signify”. Thus, one could try to determine
their degree of rationality (in the sociological sense) (p. 44). This man-
ner of viewing is empirically exemplified in the following pages, that
relate to constitutional law under the perspectives of socio-juridic com-
parison and of the institutionalization of social change (pp. 45—102).

The above-mentioned determination of the degree of rationality
stressed by the author is very noteworthy. So, in the face of Bonn’s
constitution, which, in its article 14, “only permits the specific-func-
tional differentiation of the economic domain”, the functional equi-
valent for the GDR (arts. 2 and 9, III, 12, II) contains “the institutionali-
zation of reflective mechanisms at the highest level of the total social
differentiation”, being for ROTTER, from this point of view, the more
rational (p. 53).

In conformity to the author, sociology of law is carried out “through
the reception of the present pattern of sociological research” and he
investigates the problem constitution — social change based on the
sociological systemic theory. However, conscious of the criticism com-
monly presented with relation to this theory, that its abstract character
would lead to results not precise enough to be utilized by empirical re-
search projects which might rectify or falsify them — e. g., A. FEBBRAJO
writing recently on the German Sociology of Law (in: Sociologia del
Diritto. Rivista Semestrale, directed by R. Treves, 1974/1, p. 169) —
RoTTER emphasizes that he has from the beginning the purpose “of con-
fronting its analytical suppositions with empirical data and of modifying
them accordingly”’ (p. 60; see also pp. 17—18).

From the point of view of social change, and for the relation consti-
tutional law — social differentiation, ROTTER still takes as his starting
point LUHMANN’s theoretical-systemic perspective, however with re-
strictions to the “liberalistic character of such model”, which would pre-
sent gaps to be filled. RoTTER specially stresses economic differentiation,
studying the restrictions brought to social change by economic power
(p. 62££.).

In an extraordinarily fortunate socio-juridic comparison, ROTTER em-
phasizes the importance of the new constitution of the GDR when it
establishes (art. 2) planning and direction of social development accord-
ing to the most advanced scientific knowledge as the inviolable foun-
dation of a social order. To ROTTER such formulation “expresses the core
of a greatest possible institutionalization of social change” (p. 75).
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This would be so in spite of the fact that the interpretation of such ¢
constitutional model in the GDR makes it rest on the ideology of dia-
lectic and historical materialism. For, as ROTTER writes, ““in the presence
of the development of sociology after Marx, why should not, in a far-
reaching perspective, the ‘Sociologica’ of marxism be accessible to a
corresponding modification?” (pp. 48, 75 and 151, note 85).

In fact, ROTTER states, at a high level of generalization, that “a social
system, which distinguishes itself by the primacy of cognitive orien-
tation, offers the greatest chances of behaviour and the best guaranty of
these chances”, that orientation being understood as the reaction to the
frustration of an expectancy in the direction of the corresponding re-
framing of such expectancy, i. e., to learn (“zu lernen”). To him, a very
high amount of cognitive orientation correlates positively with the
functional primacy of the scientific subsystem of society, with out-
standing significance of the sciences which deal primarily with human
behavior, mainly sociology and psychology (pp. 103 and 104).

With particular reference to the GDR, RoTTER does not disregard the
fact that “the political perception of economic tasks leads, not to an
unbearable politization of economy, which corresponds to an old pre-
judice, but to an ‘economization’ of politics (...). Such a constellation
can easily lead to a restriction of political work which lacks economic
content, that is, to the driving of a society to a ‘supereconomization’”,
which would be irrational and threatening from a social-global point of
view. Hence “the necessity of an effective institutionalization of spe-
cialized work, dedicated to global social problems” (p. 83).

In reality, notwithstanding an essentially different solution to the
problem of property, there would be a significant common structural trait
between the socialist industrial society and the final-capitalistic (“spit-
kapitalistische”’) one: the social-global domination of economy, with
automatic and relative restriction of the factual significance of the
remaining social fields (p. 86).

The work relating to global social change should be withdrawn from
politics, precisely because the opening to such global change under an
evolutionary perspective should stay out of discussion: “for this reasor
the juridical-constitutional obligatoriness of a corresponding institu-
tionalization seems opportune”. Due to its instrumental character, such
institutionalization would not damage the democratic principle of com:
peting parties (p. 84'
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To ROTTER, “only with the rationalization of society in the social system
is created the instrumental presupposition for undertaking the insti-
tutionalization — nevertheless necessary and now possible — of com-
munication in personal interest” (p. 87). For this purpose the “installa-
tion of specific social behaviour” with regard to psycho-therapeutic
conduct is necessary (p. 96).

RotTER concludes with extraordinary insight: “the juridic-constitu-
tional institutionalization of the greatest possible chances of personal
development, and this means at the same time the greatest possible
chances of change, is in itself the widest thinkable institutionalization
of social change”. And he recalls the well known analytic differentiation
according to which the individual is social and society is of a psychic
nature (p. 101).

Particularly RoTTer’s affirmation that “our present value situation
is historically determined in a satisfactory and unequivocal way by the
evaluative variable of a greatest possible human development”’, would
signify for theoretical-evolutional attempts the primacy of personal
orientation. Such personal primacy would give to the defended “func-
tionalization” of society a sense — in itself such a “functionalization”
would remain irrational (pp. 105 and 106).

The author finishes his notable book by exemplifying his views with
a study-of work in society, which even when it follows, productively
oriented, a style of cognitive expectancy, leads, in many cases, to neu-
rotic personal restrictions, so that codetermination (“Mitbestimmung”)
in economy should not remain restricted to business-functional themes
(pp. 110, 111 ££.).

RoTTER’S integrative sociological-psychological ideas appear to us as
possessing a high degree of rationality, in the scientific sense, and as
insusceptible of rational censure in their basic traits.

In fact, on one hand the social can be nothing else but the inter-
mental and thus the mental and the social imply each other in a very
natural way. On the other hand, science, in rational terms, is necessar-
ily immanent to constitutional law and consequently to the basic regu-
lation of society. Finally, referring to the methodology defended by
the author, it seems entirely acceptable, since doing differently, i. e.,
not camparing social patterns as a function of a greater or smaller de-
gree of rationality of what is compared, would be inconceivable in terms
of any scientific comparison of data of knowledge.

28
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Theoretically there seems to be no acute methodological differenti-
ation between macro- and microsociology, as macrogroups are in real-
ity, from the point of view of the relations with the interacting organic
mind, only one or more than one other organic minds which are the
porters of the macrogroupal patterns and act as such. As a result, the
possibilities of experimentation in sociology seem to be much broader
than usually supposed.

In any case, however, experimentation cannot rationally be socio-
logy’s only way. The sociological comparison of social norms, especially
of juridic and constitutional nature, continues to represent an indispens-
able and highly strategic approach. Hence the present and undeniable
importance of RoTTER’s methodology.

In conclusion: the significance, not only informative, but creative, of
RoTTER’s work is extremely clear. In our opinion it is one of the most
important books on theoretical sociology of law of the recent inter-
national bibliography, reaffirming, in our days, Germany’s thinking
tradition.
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